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first time the validity of a personal judgment when against a 
resident of the state where service was had by publication for the 
reason that the defendant could not be found, although known 
to be within the state. It might prove a turning point with 
courts which deny the availability of publication against residents 
absent from the state. Certainly the effectiveness of such notice 
would in all probability be greater against one within the state. 
In general, however, such courts have broadly repudiated the 
entire validity of the type statute 15 providing for service by 
publication where the resident defendant cannot be found. 

C. B. 



THE ADAMSON ACT 

In the recent test case before the Supreme Court of the United 
States 1 the constitutionality of the Adamson Eight Hour Service 
Act was upheld by a vote of five to four. In a vigorous opinion 
Chief Justice White held the act to be within the powers of Con- 
gress under its authority to regulate interstate commerce. 

It is important to note that at the outset the Chief Justice 
conceded that the act prescribed a minimum rate of wages and 
that the right to fix a standard of wages is primarily private and, 
as such, guaranteed against invasion by Congress. Thus it 
became necessary to justify the exercise of power primarily on 
the authority vested in Congress to regulate interstate commerce 
and, secondarily, on the policy of the government that the public 
interests of society in the continued operation and promotion of 
interstate transportation subjects those engaged therein to a 
public power of regulation. 2 The court held that the power to 
regulate interstate commerce fundamentally included the power 
to preserve an uninterrupted flow through its channels and to 
guard against cessation threatened by the failure of carriers and 
employees to agree upon the terms of a contract of employment. 



15 (1913) Minn. Gen. Sts., sec. 7738. 

1 Wilson v. New and Ferris, Receivers (March 19, 1917) U. S. Sup. Ct., 
Oct. Term, 1916, No. 797. This article is merely a statement of the 
substance of the decision. 

2 In Munn v. Illinois (1877) 94 U. S. 113, the court held: "When, there- 
fore, one devotes his property to a use in which the public has an 
interest, he, in effect, grants to the public an interest in that use and 
must submit to be controlled by the public for the common good, to the 
extent of the interest he has thus created." 
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The power to prescribe rates, 8 to regulate the relation between 
carriers and employees, 4 to limit the right of contract among 
carriers and with the public in the protection of public interest, 5 
and to compel the carrier to provide efficient service 8 had been 
frequently sustained, and the power to provide by appropriate 
legislation for the continuance of interstate commerce follows in 
logical sequence. The Chief Justice disposes of the contention, 
based on the case of Ex parte Milligan, 7 that a public emergency 
cannot give rise to powers which otherwise do not exist, by 
saying that, though this be true, a public emergency might fur- 
nish the occasion for an exercise by Congress of powers which 
were in existence. Indeed, it was essential that such a situation 
should exist, or there would have been no necessity to limit 
private rights of contract. 8 Speaking of the private right of the 
parties to fix the terms on which they should contract, the court 
said: 

"The capacity to exercise the private right free from 
legislative interference affords no ground for saying that 
legislative power does not exist to protect the public inter- 
est from the injury resulting from the failure to exercise 
the private right." 

'Chicago, Burlington & Quincy R. R. Co. v. Iowa (1877) 94 U. S. 155, 
161; Stone v. Farmers' Loan & Trust Co. (1886) 116 U. S. 307; Inter- 
state Commerce Commission v. Chicago, Rock Island & Pacific R. R. Co. 
(1910) 218 U. S. 88; Minnesota Rate Cases (1913) 230 U. S. 352. 

* Employers' Liability Cases (1908) 207 U. S. 463; Baltimore & Ohio 
R. R. Co. v. Interstate Commerce Commission (1911) 221 U. S. 612; 
Southern Ry. Co. v. U. S. (1911) 222 U. S. 20; Mondou v. New York, 
New Haven & Hartford R. R. Co. (1912) 223 U. S. 1. 

! New York, New Haven & Hartford R. R. Co. v. Interstate Commerce 
Commission (1906) 200 U. S. 361; Atlantic Coast Line v. Riverside Mills 
(1910) 219 U. S. 136; Texas & Pacific Ry. Co. v. Abilene Cotton Oil Co. 
(1907) 204 U. S. 426; Adams Express Co. v. Croninger (1913) 226 U. S. 
491 ; Boston & Maine R. R. Co. v. Hooker (1912) 223 U. S. 97. 

''Atlantic Coast Line v. North Carolina Corporation Commission (1907) 
206 U. S. 1, 26; Missouri Pacific Ry. v. Kansas (1910) 216 U. S. 262, 278. 

7 (1866) 4 Wall. 2. 

8 To quote from the opinion : "If it be conceded that the power to 
enact the statute was in effect the exercise of the right to fix wages 
where by reason of the dispute there had been a failure to fix by agree- 
ment, it would simply serve to show the nature and character of the 
regulation essential to protect the public right and safeguard the move- 
ment of interstate commerce, not involving any denial of the authority 
to adopt it." 
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Passing to the contention of the railroad companies that the 
act was in violation of the Fifth Amendment, the court held that 
the exemption of certain short lines and of certain classes of 
employees from its operation did not destroy its equality, and that 
there was adequate basis for classification. With reference to the 
claim that, because of the hasty, thoughtless and improvident 
manner in which the act was passed and the wanton disregard 
of the rights of the carriers, the statute lacked that due process 
of law contemplated in the Fifth Amendment, the court said 
that the facts leading up to the legislation, the controversy 
between employers and employees, the interposition of the Pres- 
ident, the public nature of the dispute and the call upon Con- 
gress all demonstrated that action was taken after ample consider- 
ation. The court also expressed the view that the fact that the 
demands of the employees were in important respects limited 
shows that an arbitrary concession to their demands was not 
made. 

It remains to state briefly the basic grounds of the dissenting 
opinions of Mr. Justice Pitney and Mr. Justice Day. The former 
dissented on the fundamental contention that the act bore no 
relation to interstate commerce. It will be observed that his 
argument is practically an embodiment of the opinion of the 
Court in Adair v. United States, 9 and proceeds on the theory 
that the power of Congress extends only to regulation of the 
use of the property devoted to interstate commerce and not to the 
property itself or to the purely internal control of that property. 
Mr. Justice Pitney also agreed with the dissenting opinion of Mr. 
Justice Day. The latter was based on the due process clause of 
the Fifth Amendment. The learned Justice claimed that this 
amendment was violated both because the act involved an arbi- 
trary bestowal by Congress without previous investigation or 
consideration of millions of dollars belonging to the carriers upon 
the employees by way of experiment and because provision was 
not made for remuneration if the experiment proved a failure. 
Mr. Justice Day concurred in that portion of the opinion of the 

' (1908) 208 U. S. 161. In this case the court held that it was not 
competent for Congress to enact that no railroad engaged in interstate 
commerce should discharge an employee solely because of his affiliation 
with a labor union, for the reason that membership in a labor union bears 
no relation to interstate commerce. The act was passed through fear of 
a possible uprising by union members. 
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court which recognized the general power of Congress over the 
subject. 

Mr. Justice McReynolds, who dissented from the opinion of 
the court in a short statement, concluded by saying that, consider- 
ing the doctrine adopted by the majority of the court as estab- 
lished, it follows, as of course, that Congress has power to fix a 
maximum as well as a minimum wage, to require compulsory 
arbitration of labor disputes, and to take measures effectively to 
protect the free flow of such commerce against any combination, 
whether of operatives, owners or strangers. 

C. B. J. 



